11/08/1999 10:11:01 AM
Page 1

1999 DRAFTING REQUEST

Assembly Substitute Amendment (ASA-AB427)

Received: 11/03/1999
Wanted: As time permits
For: Frank Urban (608) 266-9175

This file may be shown to any legislator: NO

LRBs0179

Received By: kenneda

Identical to LRB:

By/Representing: Himself

_Drafter: kenneda

May Contact: Alt. Drafters:

Subject: Health - miscellaneous Extra Copies: ISR, MGD
Mental Health - miscellaneous

Pre Topic:

No specific pre topic given

Topic:

Exempt from patient record confidentiality laws records that do not permit patient identification; records

subject to pt. access are only paper records

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed

Submitted

/? kenneda chanaman
11/03/1999 11/03/1999

/1 mclark
11/03/1999
2 kenneda jgeller martykr

11/08/1999 11/08/1999 11/08/1999

I_*"E Sent For:
<END>

Irb_docadmin
11/03/1999

lfb_docadmin |

11/08/1999

Jacketed Required

Irb_docadmin
11/03/1999

Irb_docadmin
11/08/1999



. 11763/1999 05:09:25 PM
< " Page 1

/ . LRBs0179

1999 DRAFTING REQUEST

Assembly Substitute Amendment (ASA-AB427)

Received: 11/03/1999
Wanted: As time permits
For: Frank Urban (608) 266-9175

This file may be shown to any legislator: NO

Received By: kenneda
Identical to LRB:
By/Representing: Himself

Drafter: kenneda

May Contact: Alt. Drafters:

Subject: Health - miscellaneous Extra Copies: ISR, MGD
Mental Health - miscellaneous '

Pre Topic:

No specific pre lopic given

Topic:

Exempt from patient record confidentiality laws records that do not permit patient identification; records

subject to pt. access are only paper records

Instructions:
See Attached
Drafting History:
vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required
1? kenneda chanaman -
11/03/1999 11/03/1999 ‘
|
/1 /2 l/g ; mclark Irb_docadmin  Irb_docadmin
d"x 11/03/1999 11/03/1999 11/03/1999
. y, Y™ “/
= K YV

FE Sent For:



LRBs0179

11703/1999 03:40:58 PM
Page 1 .

1999 DRAFTING REQUEST

Assembly Substitute Amendment (ASA-AB427)

Received: 11/03/1999 ‘Received By: kenneda
Wanted: As time permits Identical to LRB:

For: Frank Urban (608) 266-9175 By/Reéresenting: Himself

This file may be shown to any legislator: NO Drafter: kenneda

May Contact: » Alt. Drafters:

Subject: | Health - miscellaneous ‘ Extra Copies: ISR, MGD

Mental Health - miscellaneous

Pre Topic:

No specific pre topic given

Topic:

Exempt from patient record confidentiality laws records that do not permit patient identification; records
subject to pt. access are only paper records

Instructions:

See Attached

Drafting History:

Vers. Draited Reviewed Typed Proofed Submitted Jacketed Required

/? kenneda Cimtt PR & ‘%C’\Q)\W

/\ \ \\‘\3

oy

FE Sent For:
<END>



999 10:44 FROM UI>$GI&QTIUE COUNCIL T0 48522‘ P.81

'WISCONSIN LEGISLATIVE COUNCIL STAFF
ne East Main Street, Suitc 401
P.O. Box 2536
. Madison, Wisconsin 53701-2536

PLEASE DELIVER TO: (j Srora Ko o d |

FAX number: < — TS ‘lLL

' Date: 10/,_7 /919 S
Number of pages, including cov%r page: 2. SRR T
[

From: Richard Sweet, Senior Staff Attorney [Direct phone number: (608)266-2982]
[E-mail: richard.sweet@legis.state.wi.us]

: [FAX (608)266-3830]

| MeSSa.ge:D g '
Uit sl d o, T 2205 o
fall gy ® () vapte Ko
/\Wﬁﬂl %tSWL W




-1S93 18:44 FROM Wl LEGISLATIVE COUNCIL T0 48522 P.O2

ded.. Olv?k.i&cmqu [

B e L YT ...,_..,..’ o i it = i T ot s L e et L et e, at @ e o et s e oo

B T i—

{

[

|
0 S O _,._4.#[:_ e vm e .

l

,,,,,,,,,,,,,,,,,,,, J—— e s v b mwsiestrem i smm——na — - -+

TOTRL P.@2



o) STATE OF WISCONSIN - LEGISLATIVE REFERENCE BUREAU - LEGAL SECTION
(608-266-3561)

QW\(TB:& N

O A&@W& e 146-22(=2) (o) 20, wreutd o0t

]
o roceld 'Czu_(‘m/t do 1«.40.0.010 ‘cco_a.uii.{..,é, \g)ag_,tﬁﬂj" J'D:ﬂ /L\aQOadJJ)

AL coBo

Ma}wozumw n% Jb{.c,uzilo-m I\.\m} a.ﬂfua&M‘

(2 Ae @*Mw:ﬁ S1.80 (4)(cw~\ _M Wmﬁ sl Yo

S 130 (4 (o\ (b>+(¢\ pod -ﬂn MA'MU.G.LLMU oV

Aaaren do u:du:&maw —@M /uuudwdm (%ru
U sl 20 () Cdm) 1. )

Uowd appta cud do (dw) (Dand (4) - ok
not gon- Ca) )

Do s ‘b‘v-«.'.)bsv ). 23




10/20/99 12:30 FAX

October 20, 1999

TO:
FROM: Tim Hartin, General Counsel

SUBJECT:  AB 427 — Medical Records Confidentiality Definition
AB 428 — Medical Records Confidentiality Penaltics

Patient Health Care Records Confidentiality. We agree with the intent
of AB 427, as stated in the initial relating clause of the bill, which states
that it is a definition of “record for purposes of patient health care and
mental health confidentiality statates.” For putposes of § 146.82, Wis.
Stats., the statute governing patient health care confidentiality, we agree
in principle with the new definition proposed in Section 3 of AB 427.
This definition establishes a broad definition of health care record that
encompasses information regardless of the medium in which it is stored,
and is appropriate for health care confidentiality.

However, this definition is located in § 146.81, Wis, Stats, and is therefore
used in other statutory scctions including those governing the preservation
or destruction of records | and access to health care records.” A few

examples:

s Require providers to allow patients or others to have access to the
provider's computer system, raising serious security and
confidentiality risks.

« Prohibit the routine deletion or destruction of temporary medical
records that arise throughout the trsatment process, including the
routine updating of electronic forms and databases.®

These (and other) unintended consequences are easily avoided by moving
the new definition from § 146.81 to § 146.82(1), as follows:

*“(1) CONFIDENTIALITY. All patient health care records,
including any materiel on whmh wntten, drawn, gnntei.
spoken, visual, electro !

recorded or preserved rggms__some
characteristics, shall remain confidential. Patient health
care....”

1§ 146.819, Wis. Stats.
2§ 146.83, Wis. Stats.
3 See HES 124.14(2)(c) (requiring retention of records for at least 5 years.)
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Inserting the definition into the sentence establishing the right to confidentiality ensures
that the definition will be read only to apply to the scope of that right, and avoids creating
a definition that will be applied in other, inappropriate circumstances where it would be
disruptive. Applying such broad language rigidly in all circumstances eliminates
common-sense flexibility from the handling of medical records.

“Patient-Identifiable” Records. In addition, the proposed definition is too broad
because it is not limited to records that contain some identification of the patient.
Records that lack any patient identification do not threaten any person’s privacy or
confidentiality, and are essential for epidemiological studies, audits of payment and
billing practices, quality review and control work, and a wide range of other purposes.
Extending the proposed definition to all “information™ on all media could be interpreted
to prohibit the use of information extracted from medical records for these purposes.
These problems can be avoided by specifically stating that the confidentiality
requirements extend to records that are patient-identifiable in some way by adding the

following language at the end WN

/M
_-»Fhi§ subsection shall apply to those patient health care
records that contain information that would permit the
identification of the patient to which such records rela

Mental Health Records, AR 427 would apply the same definitional language in several
provisions of the mental health statutes, with similar unintended consequences. For
cxample:

o Require providers to allow patients or others to have access to the provider’s
computer system.

» Require that a “photostatic” copy be given to the patient after their release of “an
and all trcatmcnt records,” which is impossible with respect to records not kept on
paper media 4

e Require that “a statement correcting or amending™ the record be “inserted” into the
record, which may not be possible with respect to records not kept on paper media.’

Without the rigid statutory definition, these situations can be handled, as they are now, in
a common-sense way by reading these other requirements to apply only to the permanent
treatment records of a patient.

As with the patient health care records, we suggest that the definition be inserted into
§ 51.30(4)(a), Wis. Stats., the confidentiality requirernent itself, and that language
applying the definition to patient-identifiable records be added, as follows:

4 § $1.30¢4)¢H), Wis. Stats.
3 § 51.30(4(d)3., Wis. Stats,
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“(4) ACCESS TO REGISTRATION AND TREATMENT RECORDS.
(a) Confidentiality of Records. Except as otherwise
provided in this chapter and ss. 118.125(4), 610.70(3) and
(5), 905.03 and 905.04, all treatment records, including any
material on which written, drawn, printed, spoken, visual,
electromagnetic or digital information is secorded or

preserved regardless of physical form or characteristics,
shall remain confidential and are privileged to the subject

individual. Such records may ... This subsection shall
apply to those patient health care records that contain
information that would peumit the identification of the
patient to which such records relate.”

Because registration records are a sub-class of treatment records,® there is no language in
this statute separately addressing the confidentiality of registration records. Thus,
inserting the language as shown will place it where it will protect confidentiality of
registration and treatment records without causing unnecessary disruption.

Penalties. We have no objection to imposing steep penalties on the knowing and wilful
violation of patient confidentiality. However, the penalty provisions of AB 428 go well
beyond punishing malicious wrongdoing and create unnecessary opportunities for
disruption and mischief. '

These fines and penalties do not exist in a vacuum, but rather will likely be used by
plaintiff’s attorneys as a club in malpractice cases. Already, the plaintiff’s attorneys are
seeking in current malpractice cases to disrupt the ordinary quality, risk management, and
legal review processes of hospitals and other providers by restricting the access of
providers to their own medical records. Exorbitant fines can only exacerbate this
problem.

Current law provides for the recovery of actual damages, costs and attorney’s fees in
cases based on the negligent release of confidential medical records — in other words,
current law already provides for making whole anyone who is injured by a violation of
confidentiality. Current law also gives the tribunal discretion to impose fines. One
wonders what exactly is wrong with current law on this subject that needs fixing.

However, AB 428 authorizes fines of up to $10,000 “for each violation.” By putting the
$10,000 figure in the statutes, the legislature invites fines at that level. Further, a typical
file contains any number of individual records. Thus, the inadvertent release of a single
file containing 25 separate records could generate a fine of $250,000 in addition to any
damages, costs and fees. Such a fine would be disproportionate under any circumstances.

5 § 51.30(1)(b), Wis. Stats.
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Thus, we would propose that the fines and penalties currently jn the statute for
inadvertent or negligent release of medical records be left intact. We are not aware of
any epiden}ic of medical records releases that needs to be combated with exorbitant fines,
and so we Yvould leave the current regime for negligent or inadvertent release in place by
eliminating the following from AB 428:

| Sectiod 2 — the revision of § 51.30(9)(a) should be eliminated. The proposed
revision increases the applicable fine 1o $10,000 for negligent or inadvertent release
\/ of mental health information. The revision of § 51.30(9)(b) increasing the fines for
knowing and wilful violations, while unmecessary, is not as objectionable.
\/l;;ctio:. 4 — the creation of § 51.30(10)(b) imposing a fine for the negligent release of
fhentalhealth information should be eliminated.
(/gletior 5 — the revision of § 146.84(1) should be eliminated. The proposed revision
limits the good faith defense, allowing providers to be punished in some

/:ircumstanccs even though they acted in good faith.
0

” Section 7 — the creation of § 146.84(1)(bm) imposing a fine for the negligent release

e f medical information should be eliminated.
Section 10 — the creation of § 146.84(2)(b) imposing 2 fine for the negligent release
fafedical information should be eliminated.

o Aection 11 - the increase in fines from $1,000 to $10,000 in § 252.15(8)(a) for
#  negligent release of HIV test results should be eliminated.

These chalges would leave AB 428 with a number of provisions increasing the fines and
jail time available in cases of knowing and wilful violation, and allowing custs and
attorneys fees to be recovered in a few cases where they are not now available. AB 428
would then send a powerful message that the mishandling of confidential medical
information by bad actors will not be tolerated in Wisconsin, without creating a new
weapon for plaintff's attorneys in malpractice cases and without imposing potentially
enormous penalties for negligent or inadvertent problems.
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State of Wisconsin

1999 - 2000 LEGISLATURE LRBs0179/#¥ |
DA

Cin~ ’L”]/

ASSEMBLY SUBSTITUTE AMENDMENT,

TO 1999 ASSEMBLY BILL 427

AN AcT f, relating to: the form of patient health care records and mental health
treatment records subject to confidentiality and other restrictions and release

without informed consent of patient health care records and mental health

treatment records that do not identify the patient.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 51.30 (4) (b) 25. of the statutes is created to read:

51.30 (4) (b) 25. If the treatment recd?ds do not contain information or the
circumstances of the release do not provide information that would permit the
identification. of the individual. @

SEcTION 2. 51.30 [(;';m statutes is created to read:

51.30 (4) == lzcabzlzty. Pars. (a), (b), (), (dm) and \(/e) apply to all

treatment records, including those on which written, drawn, printed, spoken, visual,
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LRBs0179/?
1999 — 2000 Legislature -2-
SECTION 2

electromagnetic or digital information is recorded or preserved, regardless of
physical form or characteristics.

SECTION 3. 51.30 (5) é’) of the statutes is created to read:

51.30 (5) (O Applical;éity. Pars. (25 and (bm) :c{) (e) apply to all treatment
records, including those on which written, drawn, printed, spoken, visual,
electromagnetic or digital information is recorded or preserved, regardless of
physical form or characteristiég.

SECTION 4. 146.82 (2) (a) 2({ of the statutes is created to read:

146.82 (2) (a) 20. If the patient health ca/re records do not contain information
or the circumstances of the release do not provide information that would permit the
identification of the patient.

SECTION 5. 146.83\6/ of the statutes is created to read: o

146.836 Applicability. Sections 146.815, 146%2, 146.83/(4) and 146.835
apply to all patient health./care records, including those on which written, drawn,
printed, spoken, visual, electromagnetic or digital information is recorded or

v
preserved, regardless of physical form or characteristics.

(END)
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TO 1999 ASSEMBLY BILL 427

AN ACT to create 51.30 (4) (b) 25., 51.30 (4) (g), 51.30 (5) (), 146.82 (2) () 20. and
146.836 of the statutes; relating to: the form of patient health care records and
mental health treatment records subject to confidentiality and other

restrictions and release without informed consent of patient health care records

and mental health treatment records that do not identify the patient.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
(b D

SECTION 1. 51.30 (4) (b) 25. of the statutes is created to read: (O S
51.30 (4) (b) 25. If the treatment records do not contain information er)jthe
circumstances of the release do not provide information that would permit the
identification of the individual.
SECTION 2. 51.30 (4) (g) of the statutes is created to read:
caphs

51.30 (4) (g) Applzcabzlzty Bﬁ;gg(a) (b), (c), (dm) and (e) apply to all treatment

records, including those on which written, drawn, printed, spoken, visual,
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electromagnetic or digital information is recorded or preserved, regardless of
physical form or characteristics.

SECTION 3. 51.30 (5) (f) of the statutes is created to read:

Paragraphs

51.30 (5) (f) Applicability. (a) and m) to (e) apply to all treatment
records, including those on which written, drawn, printed, spoken, visual,
electromagnetic or digital information is reci)rded or preserved, regardless of
physical form or characteristics.
SECTION 4. 146.82 (2) (a) 20. of the statutes is created to read:
146.82 (2) (a) 20. Ifthe patient health care records do not contain information
grjthe circumstances of the release do not provide information that would permit the
identification of the patient.

SECTION 5. 146.836 of the statutes is created to read:

146.836 Applicability. Sections 146.815, 146.82, 146.83 (4) and 146.835
apply to all patient health care records, including those on Whieh written, drawn,
printed, spoken, visual, electromagnetic or digital information is recorded or

preserved, regardless of physical form or characteristics.

(END)



